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8.2
NON-PROFIT CONTRACT AGREEMENTS (BMC as CONTRACTOR)

Definition: 

The term “Contract” is defined by the federal OMB (Office of Management and Budget) as “[a] procurement contract under an award or subaward, and a procurement subcontract under a recipient's or subrecipient's contract.” (See 2 CFR § 215.2) The term “procurement contract” is used when the principal purpose of the contract is acquisition of property or services for the direct benefit or use of the Federal Government. Pursuant to 32 U.S.C. § 6303 (1982) “[a]n executive agency shall use a procurement contract as the legal instrument . . . between the United States Government and a . . . recipient when the principal purpose of the relationship is to acquire . . . property or services for the direct benefit or use of the United States Government . . . .” Congress attempted to distinguish procurement contracts (§ 6303) from grants (§ 6304) and cooperative agreements (§ 6305), but often no clear distinction exists.

FAR

The Federal Acquisitions Regulations (FAR) is a distinct federal regulatory scheme intended to cover government procurement contracts but not grants or cooperative agreements. FAR 2.101 defines “contract” as a “mutually binding legal relationship obligating the seller to furnish the supplies or services (including construction) and the buyer to pay for them. It includes all types of commitments that obligate the Government to an expenditure of appropriated funds and that, except as otherwise authorized, are in writing. In addition to bilateral instruments, contracts include . . . awards and notices of awards; job orders or task letters . . .; letter contracts; orders, such as purchase orders . . .; and bilateral contract modifications.” 
State Contracts

The Code of Massachusetts Regulations concerning Procurement of Commodities or Services, Including Human and Social Services defines “Contract” at 801 CMR 21.02 as “[a] legally enforceable agreement between a Contractor and a Department.  ANF [Executive Office for Administration and Finance], OSD [Operational Services Division] and CTR [Office of the Comptroller] shall jointly issue Commonwealth Terms and Conditions, a Standard Contract Form and other forms or documentation that Departments shall use to document the Procurement of Commodities or Services, or both.” 

Regulatory Guidelines:

Boston Medical Center adheres to the following regulations regarding subcontracts:

Federal Contracts:  45 CFR 74 subpart C §§ 74.47 and 74.48.  All of BMC’s federal procurement contracts (e.g., N01 awards) are governed by the Federal Acquisitions Regulations.

HHS Contract Drafting Requirements

45 CFR § 74.48 Contract provisions. [Excerpts]
The recipient shall include, in addition to provisions to define a sound and complete agreement, the following provisions in all contracts. The following provisions shall also be applied to subcontracts:

(a) Contracts in excess of the simplified acquisition threshold shall contain contractual provisions or conditions that allow for administrative, contractual, or legal remedies in instances in which a contractor violates or breaches the contract terms, and provide for such remedial actions as may be appropriate.

(b) All contracts in excess of the simplified acquisition threshold (currently $100,000) shall contain suitable provisions for termination by the recipient, including the manner by which termination shall be effected and the basis for settlement. In addition, such contracts shall describe conditions under which the contract may be terminated for default as well as conditions where the contract may be terminated because of circumstances beyond the control of the contractor.

(c) [Dealing with construction  and building improvement contracts] 

(d) All negotiated contracts (except those for less than the simplified acquisition threshold) awarded by recipients shall include a provision to the effect that the recipient, the HHS awarding agency, the U.S. Comptroller General, or any of their duly authorized representatives, shall have access to any books, documents, papers and records of the contractor which are directly pertinent to a specific program for the purpose of making audits, examinations, excerpts and transcriptions.

(e) All contracts, including small purchases, awarded by recipients and their contractors shall contain the procurement provisions of appendix A to this part, as applicable.
State Contracts:  808 CMR 1.00 et seq, which governs contract compliance, financial reporting and auditing requirements applicable to all procurements of Human and Social Services and to M.G.L. c.71B Approved Private Schools subject to the authority of the Division of Purchased Services (DPS).  808 CMR 1.00 et seq also describes the methods used by DPS in authorizing prices for M.G.L. c. 71B Approved Private School special education Programs.

Policy: 

The Grants Administration pre-award review process for State, Federal and foundation contract proposals is similar to that of grants and cooperative agreements.  

If the contract is between another institution and BMC (i.e., BMC is the “subrecipient” or “cooperating institute”), the applicant institution (“Prime”) is responsible for obtaining and including in the proposal:  1) a “Letter of Intent” signed by the cooperating institution’s authorized signatory (Associate Director of Grants Administration) and Principal Investigator;  2) a detailed budget;  3) a scope of work; 4) any other materials required by the funding agency; and 5) internal documents, such as Conflict of Interest, Proposal Summary Sheet, and Animal or Human Subject approvals. 

Once a contract is awarded, the sponsoring agency (Federal, State or foundation) or applicant institution must submit a formal, written, contractual agreement to BMC as subcontractor/subrecipient/cooperating institute. This agreement must state the programmatic, fiscal and administrative arrangements ensuring compliance with the awarding agency and any pertinent Federal, State and local regulations and policies to facilitate a smooth functioning cooperative venture. After the contract has been approved by the sponsoring agency and/or applicant institute and BMC, payment can be made to BMC based on the conditions stated in the contract. 

All costs incurred in the performance of the research effort are potentially subject to audit by the cognizant Federal Audit Agency and the applicant institution. BMC will be required to maintain records of all costs incurred and all funds received in accordance with generally accepted accounting practices and funding agency regulations. BMC will be required, upon reasonable notice and during normal business hours, to make available to the auditors for inspection at BMC’s accounting office, the original 
receipts, vouchers and other source documentation for a period of five years following completion of the project.

Standard contract terms typically specify that any disallowance resulting from lack of compliance with sponsoring agency policies and regulations discovered pursuant to such an audit will be borne by BMC as the subcontractor/subrecipient/cooperating institution.

Procedure:

Pre-Award Requirements:

1. The pre-award review of State, Federal and foundation contract proposals is similar to that performed for grants and cooperative agreements (See Pre-Award Policy and Procedures, Section II).  

2. The Grants Administration pre-award office generally requires the following materials when Boston Medical Center is the contractor on a new or competing application at another institution:

· A signed Letter of Intent (LOI) to enter into a consortium agreement (both the Principal Investigator’s and the Associate Director of Grants Administration’s signature is required on this form);

· Detailed budget pages along with a budget justification;

· Biographical sketches for key personnel;

· A Scope of Work (not required if included in the applicant institute’s technical report); 

· A NIH PHS 398 application checklist page; and

· Regular proposal submission materials (e.g., Proposal Summary Sheet, and Conflict of Interest form).  

Additional documentation pertaining to the contractual agreement may be required by the sponsoring agency or applicant institute; therefore, Grants Administration strongly recommends that the contract instructions are carefully reviewed prior to submission of the application.
3. The process for obtaining contract “continuations” from the applicant institution or contracting agencies is the following: 

· The Grant Administrator (GA) discovers whether or not the “Prime” (original applicant) institution or contracting agency is going to send BMC an amended or new contract for the next year of the award;

· The GA indicates, as part of the activity continuation process, that a pending amendment or new contract is expected, and notifies the Business Analyst, who, in turn, informs the Supervisor of Proposal Development (SPD);

· The SPD assigns a Proposal Development Specialist (PDS) to work with the BMC PI/Admin to obtain a timely amended contract or new proposal from the “Prime” institution.  

Post-Award Requirements:

1. Newly awarded State, Federal and foundation contract proposals are treated like “Notice of Grant Awards” (See Pre-Award Policy and Procedures, Section II, Part C) once they are fully-executed (signed by both parties). If the contract is “partially-executed” (i.e., only signed by a BMC official), the Grants Administration Office Manager mails back the original signed contract to the appropriate agency or institution.  The Office Manager will also make a copy of the contract for the pending file.

2. When an applicant institution, or “Prime”, is awarded a new grant or contract, the participating BMC Principal Investigator or the Departmental/Divisional Admin should inform the Pre-award Office.  The Pre-award staff are responsible for obtaining the contract from the “Prime” and having the agreement reviewed by the Supervisor, Research Compliance & Contracts, who will negotiate any language changes with the “Prime.” The BMC Principal Investigator and/or the Departmental/ Divisional Admin should review the contract (primarily the budget and scope of work) before obtaining the Associate Director’s signature. When the parties agree upon an acceptable final version of the written contract, two copies contract are given to the Associate Director for signature.

If the contract is “partially-executed” (i.e., only signed by a BMC official), both copies of the originally signed contract are mailed back to the “Prime” institute by the Grants Administration Office Assistant.  The Office Assistant will also make a copy of the contract for the pending file.

If the contract is “fully-executed (signed by both parties), the Grants Administration Office Manager mails one copy of the signed contract to the “Prime.” The other signed original copy of the contract is given to the Supervisor of Proposal Development, who gives it to the appropriate PDS. The contract and supporting documentation are then given to the Business Analyst for activity setup in SAM and Lawson. The BA setup process closely tracks that of other new awards (e.g., an administrative folder in created and forwarded to the appropriate Grant Accountant.) A photocopy of the fully executed proposal is also sent to the BMC Principal Investigator/Admin.
3. For contract “continuations,” once Grants Administration receives copies of an amended contract, the contract information should be reviewed and approved by the Proposal Development Specialist in conjunction with the Principal Investigator/Admin, consulting the the Grant Accountant (GA) as needed.  The Associate Director of Pre-Award then signs both copies of the amended agreement and the Office Manager mails one fully-executed original back to the “Prime” institution or contracting agency. The other signed original is given to the Supervisor of Proposal Development, who will forward this document to the appropriate GA so they can fill out and submit a SAM edit sheet to the BA if necessary. A photocopy of the fully-executed amended contract is also sent to the Principal Investigator/Admin. If the contract is for a continuing subcontract, but one that has not been “rolled” into a new activity, the Supervisor of Proposal Development will consult with the appropriate GA to determine whether a new activity setup or activity roll is the appropriate next step.
Flowchart:  See below

Contractual Flowchart 

(BMC is the contractor)




































































Pre-award Application:   Pre-award office receives and reviews application documents to “Prime” or awarding institution (including “Letter of Intent”), or to contracting agency (Federal, State, etc).





For “rolled” continuations, Supervisor of Proposal Development gives contract to GA for filing. For non-rolled continuations, GA decides and indicates to BA whether to roll or edit the existing activity.
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Grant Accountant (GA) sends SAM edit sheet to Business Analyst (BA) OR requests new activity setup. For new setups, PDS prepares internal paperwork.








Pre-Award Grants Administration receives two copies of amended contract from “Prime.” Proposal Specialist reviews amendment and gets Dept/Div approval (with GA’s assistance if necessary);  Associate Director (pre-award) signs amended contract.
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Principal Investigator or Dept/Div Administrator informs the Grants Office that “prime” institution has received award and that a “contractual agreement” is pending—this information is given to the Supervisor of Proposal Development.





If necessary, Pre-award staff calls awarding institution or sponsoring agency to obtain Contractual Agreement





Pre-Award Grants Administration receives (two) originals of awarding institute’s or sponsoring agency’s Contractual Agreement





Office Manager mails back one original fully-executed copy to awarding institution;  the Supervisor for Proposal Development receives one original and discusses with GA whether new setup will be required.





Edit Sheet is given to BA to update SAM database or create new activity.





Folder goes to GA





Proposal Developmental Specialist (PDS) reviews budget and scope of work with PI;  Supervisor, Res. Compliance & Contracts reviews contractual language





If OK





If Not OK





Supervisor, Res. Comp. & Contracts negotiates with awarding institution.





Associate Director, Pre-Award signs contract





Office manager mails one original fully executed copy back to awarding institution; Supervisor, Proposal Development gives BMC original copy  to BA with supporting documentation to set up activity in SAM & Lawson. New folder to Administrative Assistant.





Folder Post-Award Supervisor
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